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11 September 2020 
 
 
Dear Gillian 
 
THE AIR QUALITY (AMENDMENT) (NORTHERN IRELAND) (EU EXIT) REGULATIONS 
2020 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Conveners of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal. It remains the case that as the end of the transition 
period period nears we must respond to the UK Government’s preparations as best we can, 
despite the inevitable widespread damage and disruption that would cause. It is our 
unwelcome responsibility to ensure that devolved law continues to function on and after the 
end of the transition period. 
 
I attach a notification which set out the details of one Statutory Instrument (SI) which the UK 
Government proposes to make and the reasons why I am content that Scottish devolved 
matters can be included in this SI. Please note, we are yet to have sight of the final SI and it 
is not available in the public domain at this stage. We will, in accordance with the protocol, 
advise you when the final SI is laid and advise you as to whether the final SI is in keeping with 
the terms of this notification.   
 
The Scottish Government still has concerns about the operation of the Northern Ireland 
Protocol (NIP), but we also recognise the need to prepare for the end of the Implementation 
Period. We are therefore proceeding on the basis that we are notifying the Scottish Parliament 
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now of our intention to consent to this instrument, but invite the committee to note that the SG 
continues to engage with the UK Government on the NIP. 
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee.  
 
I look forward to hearing from you in due course. 
 
 
 

 
 
 

ROSEANNA CUNNINGHAM 
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ENVIRONMENT – NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Air Quality (Amendment) (Northern Ireland) (EU Exit) Regulations 2020 
 
1.  Name of instrument and summary of proposal 
 
The Air Quality (Amendment) (Northern Ireland) (EU Exit) Regulations 2020 make 
amendments to the Air Quality (Amendment of Domestic Regulations) (EU Exit) 
Regulations 2019 (“the 2019 regulations”) and the Air Quality (Miscellaneous 
Amendment and Revocation of Retained Direct EU Legislation) (EU Exit) 
Regulations 2018  (“the 2018 regulations”) which are necessary to implement the 
Protocol on Ireland/Northern Ireland Protocol in the EU Withdrawal Agreement 
(“NIP”).1  The Environment (Miscellaneous Amendments) (EU Exit) Regulations 2020 
also make amendments to the 2018 regulations, for matters where there are no NIP 
related changes2. 
   
2.  Explanation of law that the proposals amend and summary of the proposals 
 
The Volatile Organic Compounds in Paints, Varnishes and Vehicle Refinishing 
Products Regulations 2012 (“the 2012 regulations”), as referred to in regulation 2 of 
this instrument, implement Directive 2004/42/EC on the limitation of emissions of 
volatile organic compounds from these products.  The 2019 Regulations  made one 
definitional change to reflect that the 2012 regulations now no longer apply to paints, 
varnishes and vehicle refinishing product to be used in a country or territory outside of 
the customs territory of the United Kingdom, rather than outside of the customs 
territory of the European Union as previously.  The current instrument amends the 
2019 regulations to reflect that in Northern Ireland the 2012 regulations will continue 
to apply such products which are to be used in a country or territory in the customs 
territory of the EU, as required by the NIP. 
 
Decision 2017/1442/EU establishing best available techniques (BAT) 
conclusions under Directive 2010/75/EU for large combustion plants was 
amended by regulation 20 of the 2018 Regulations, as referred to in regulations 3 (1) 
and 3 (2) of this instrument.  The purpose of regulation 20 in the 2018 regulations was 
to ensure that BAT conclusions continue to apply in the UK after exit day, as well as 
including some new  definitions for clarity.  Regulation 3 (1) and 3 (2) of the current 
instrument makes amendments to the 2018 regulations to ensure that any activity 
which comes within the scope of a Northern Ireland Protocol obligation is not covered 
by the 2018 regulations.  
 

                                            

1 The Scottish Parliament recommended (1) on 4 December 2018 that the Air Quality (Miscellaneous 

Amendment and Revocation of Retained Direct EU Legislation) (EU Exit) Regulations 2018 (following 
the notification to the Parliament on 13 November 2018 and (2) also on 4 December 2018 that the Air 
Quality (Amendment of Domestic Regulations) (EU Exit) Regulations 2019 (following the notification  
to the Parliament also on 13 November 2018 should both include Scottish devolved matters. This 
notification should be read alongside the notifications that were provided for these two sets of 
regulations now being amended 
2 This notification should also be read alongside the notification provided for the Environment 
(Miscellaneous Amendments) (EU Exit) Regulations 2020 that was provided on 28 August 2020. 



Decision 2018/1135/EU establishing the type, format and frequency of 
information to be made available by the Member State for the purposes of 
reporting on the implementation of Directive 2010/75/EU on industrial emissions 
was amended by regulation 22 of the 2018 regulations to replace ‘Member State’ by 
‘appropriate authority’ and to make changes to the information provision requirements, 
as referred to in regulation 3 (3) of the current instrument.  Regulation 3 (3) makes 
amendments to the 2018 regulations to ensure that any activity which comes within 
the scope of a Northern Ireland Protocol obligation is not covered by the 2018 
regulations. 
 
Decision 2019/2010/EU establishing the BAT conclusions under Directive 
2010/75/EU for waste incineration is amended by a new provision introduced by 
regulation 3 (4) of the current instrument.  Regulation 3 (4) ensures that BAT 
conclusions for waste incineration continue to apply in the UK after exit day, but 
excludes any activity which comes within the scope of a Northern Ireland Protocol 
obligation. 
 
3.  Why are these changes necessary? 
 
Regulations 2 and 3 ensure that the 2018 and 2019 regulations are consistent with 
the requirements of the NIP.  Regulation 4  ensures that retained EU law continues to 
operate effectively after the withdrawal of the UK from the EU and amends Decision 
2019/2010/EU which was adopted after the 2018  regulations came into force and 
therefore was not covered by previous amendments to retained EU law in relation to 
air quality. 
 
The only new air quality changes made by this instrument (regulation 4) are technical 
in nature and have no policy implications.  The  changes made by regulation 4 include 
amendments to implement the NIP. The changes made by regulations 2 and 3 
introduce no new air quality provisions and relate solely to the requirements of the 
NIP.. Northern Ireland will continue to be subject to the relevant provisions of EU law, 
rather than the retained EU law as amended by the 2018 Regulations.  
 
4.  Scottish Government categorisation of significance of the proposals 
 
Category A. This is on the basis that they are primarily concerned with making minor 
adjustments to legislation; they are part of a package of wider legislation on air 
quality arising from EU withdrawal. 
 
5.  Impact on devolved area 
 
So far as the changes relate to air quality, the only new provision is introduced by 
regulation 4.  The provisions related to the NIP within this instrument are minor and 
technical in nature. Although air quality is a devolved area, the change relates to 
policies and other procedures which are currently exercised on a joint UK basis for 
reasons of practicality, efficient use of resources and ease of collaboration.  The 
intention is for this approach to continue. 
 
The Scottish Government still has concerns about the operation of the NI Protocol, but 
we also recognise the need to prepare for the end of the Implementation Period.  We 



are therefore proceeding on the basis that we are notifying the Scottish Parliament 
now of our intention to consent to these instruments, but invite the committee to note 
that the SG continues to engage with the UK Government on the NIP. 
 
6.  Stakeholder engagement/consultation 

 
We have written to our stakeholders setting out the general approach we are taking 
to correcting deficiencies in environmental legislation and we are in regular contact 
with all our stakeholders regarding the move towards the end of the implementation 
period.  However, these measures are aimed solely at preserving the functioning of 
the law as it stands at present and, therefore, we have not undertaken any 
engagement, or any formal consultation, about these specific amendments. 
 
7.  Any other impact assessments 
 
On the basis that these amendments do not result in any policy changes, no impact 
assessment has been prepared.  
 
8.  Summary of reasons for Scottish Ministers proposing to consent to UK 
Ministers legislating 
 
Scottish Ministers consider that consenting to the Regulations is the most effective 
and transparent way to make changes to address deficiencies which require a UK-
wide approach. 
 
9.  Have Scottish Ministers had regard to the guiding principles on animal 
welfare and the environment? 
 
Yes. The guiding principles on the environment as set out in Articles 13 and 191(2) 
in Titles II and XX respectively of the Treaty on the Functioning of the European 
Union are relevant to these proposals.  The legislation implementing the relevant 
Directives is already in line with these principles, and as no policy changes are being 
introduced, it is considered that the amendments in this statutory instrument are in 
adherence with these principles. 
 
10.  Are there governance issues in relation to this proposal, and how will 
these be regulated and monitored post-withdrawal? 
 
To the extent these measures affect devolved statutory regimes, they will be within 
the scope of the new environmental governance arrangements that are proposed in 
the UK Withdrawal from the European Union (Continuity) (Scotland) Bill. Where 
there are interactions with reserved regimes, we will expect the new Scottish 
governance body to reflect this through cooperation, as appropriate, with the UK 
environmental governance body proposed in the UK Environment Bill. 
 
11.  Intended laying date 
 
13 October 2020. 
 
 



12.  Does the Scottish Parliament have 28 days to scrutinise? 
 
Yes. 
 
13.  Information about any time dependency associated with the proposal? 
 
It is essential that the Regulations are in force at the end of the Implementation 
Period in order to ensure legislation functions as intended after the UK’s withdrawal 
from the EU. 
 
14.  Any significant financial implication? 
 
None. 
 
15.  Additional information to note 
 
None. 
 
Lead Official:  Andrew Taylor 
Environmental Quality & Circular Economy 
0131 2447813 
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